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HARBOR POLICE RETIREMENT SYSTEM
BOARD OF TRUSTEES  SPECIAL MEETING
JANUARY 15, 2010
HELD AT HARBOR POLICE HEADQUARTERS

POLICE ACADEMY CLASSROOM – 1ST FLOOR
TRUSTEES PRESENT:

TRUSTEE MISSING
Robert Hecker



Frank Jobert

Benny Harris



.

James C. Randall




Kelvin Randall
Mark Williams

Steven Dorsey
Clay Miller
ALSO PRESENT:
R. Randall Roche, Attorney; Mike Conefry of Conefry & Conefry; Linda Stern of Zenith Administrators; Charles Belsom Jr. of the State of Louisiana Attorney General’s office joined the meeting at 9:20.
1. Chief Hecker called the meeting to order at 9:15 and it was determined that there was a quorum present.
2. There were no minutes to be reviewed as this was an emergency meeting.  Outstanding minutes will be reviewed at the April 1, 2010 meeting.
3. Valuation Report – Mike Conefry

This was in response to clarifications and questions to the Fund Actuary presented by Mr. Williams.  

Mr. Conefry passed out two letters, one addressed to Daryl G. Purpera, Temporary Legislative Auditor, Baton Rouge (Exhibit I); and one to the Board of Trustees (Exhibit II), which he felt should speak for themselves.  He was unhappy with what he felt was an avoidable and unnecessary situation which had been created by Mr. Williams.

The letter to the temporary legislative auditor was written because Mr. Williams quoted and attributed opinions, criticisms, and other comments about his report to an unnamed new legislative actuary.  He did receive a phone call from the legislative auditor’s office in response to this letter.  This confirmed that his description of the arrangements in the legislative auditor’s office in Paragraph 2 is correct; they identified the unnamed new legislative actuary, a post which no longer exists, as Paul Richmond, who is the pension actuary on the organizational chart of the legislative auditor’s office.  The call was a conference call from Mr. Richmond and his boss, Patrick Goldsmith, the manager of the performance audits section of the legislative auditor’s office.  They wanted to talk about the situation, but Mr. Conefry advised them he wanted written responses.  They refused to give anything in writing, even what they had already confirmed by phone.  Conversation was terminated.

Mr. Conefry presented his Detailed Response to “Clarifications and Questions for Our Actuary” from Trustee Mark Williams (Exhibit III).

Additional comments on Clarification #1: The participant completed one election at the time he entered DROP indicating the Maximum benefit, but also listing his 6 children as beneficiaries, which he felt should not have been done on a Maximum benefit, and another approximately a year later, after his wife died, electing Option 2.  He feels nothing should be changed on the valuation report until this matter has been resolved.

Additional comments on Observation #3:  Mr. Conefry indicated he decided to use the type of presentation indicated in Appendix C1 as an attachment to the cover letter in future years and will revise this year’s cover letter if the Board wishes, to give a much better analysis and insight into the last paragraph on Page 1, which has been prone to changes in the past.

He also wanted to point out that on B2 there is a list of all of the retirees broken down by major category with a calculated single life annuity value from the group annuity table 71 and the life expectancy as reference which would enhance the discussion and clarification of 4, 5, and 6.

Additional comments on Observation #5 (top of Page 6):  This assumption was that HPRS population has the same mortality patterns today as the entire population of the United States and its possessions, which is probably not true based on other information he has as system actuary for the City of New Orleans Employees’ Retirement System which is a must larger group.  The City of New Orleans Employees’ Retirement System is in the process of their latest 5-year study which should be completed within the next few months.  By ordinance, this is done by an outside actuary.  The last two were done by Segal Co and the Wyatt Co.  He feels that it would be convenient to piggyback for purposes of confirmation of any decisions the Trustees may want to make on mortality changes, based on that study once it is completed. 

Mr. Conefry indicated he neglected to include #4. The assumed rate of administrative expenses for valuation was added on to the otherwise determined total contribution necessary each year, which has been $50,000 for some years now.  In the last two or three years, the actual administrative expenses have been substantially higher than that.  However, much of the excess over $50,000 has been the result of non-recurring issues, such as the benefits audit and corrections or attempts to correct it, legislative changes and the 13% cap, etc.  When the time comes for him to present the analysis from the current experience study, he will discuss with the Board what the appropriate level would be.  He suspects it would be somewhere in the neighborhood of $75,000-$100,000, and he will change that assumption when appropriate.
Additional comments on Observation #7: He will defer to the auditor on this issue.  If the auditor includes an accrued item in the financial statement as part of the assets he will use it as part of the assets. 

Mr. Conefry requested that the Board take under advisement his two suggestions. As Mr. Williams is not an actuary, what credentials does he have, and by what legal authority, statutory or otherwise, does he have for circumventing the Board and “assaulting” his creditability as an actuary and his work product.

Chief Hecker opened the matter up for discussion by going around the table.  Mr. Dorsey, Mr. Roche, Mr. Harris, Mr. James Randall initially had no comments.  

Mr. Miller:  There were some minor, and some maybe not so minor things, that Mr. Conefry agreed to change.  One of the main things is spouse’s age.  Why hasn’t this been considered when there was a joint beneficiary.  It seems like if a spouse was listed, the next process would be to find out the spouse’s age.

Mr. Conefry:  There wasn’t one listed. The actuary has to work with the information provided.  Before his time and since he came in 2004, the date of birth was not provided for the joint annuitant.  If the actuary doesn’t have it, some assumption is made, usually 3 years younger, not the same age   Especially when it’s a male retiree.  However, in this case, the prior actuary had used the same age, and it is the way he continued.  Now the exact age is available.  He pointed out that 1.37% of payroll was being changed from all those data corrections, including dates of birth of the spouse. That isn’t insignificant but a good part of it is because of the huge increase from Piedescalzo which he suspects may have been inappropriate.  He thinks he may have listed 6 beneficiaries for his contributions, but that wouldn’t have made sense as he elected the Maximum benefit.  Until that is resolved, nothing can be determined.  Without this incident, it would have amounted to a miniscule change in the valuation results.   

Mr. Miller:  He’s referring to the principle itself as it is a course of actuarial business.  If not provided with that number, what is the normal course of action?

Mr. Conefry:  You ask for the information, if you don’t get it, you go with an assumption.  He had asked for it.

Mr. Miller:  Clarification #3, just something wrong with his file.  How did it get wrong in his file.

Mr. Conefry:  Transferred the date wrong, made a mistake.
Mr. Miller:  Clarification #4, #5, and #6.  He understands Mr. Conefry is in the actuarial business and he made his point very clear.  Mr. Miller told Mr. Conefry that he is comfortable with his knowing his job very well and made his point very well, but there had been in the past, whether him or someone else, and now they are fighting with the issues now trying to get benefits straightened out.  They may be minor things in the report, but those little things need to be taken care of.  It bothers him a little that maybe by him saying he wasn’t provided this information, or didn’t have this information, or the wording needed to be changed by the attorney that maybe all the little things aren’t being taken care of as they should be.  In the long run it amounts to pennies on the dollar, but the situation they are in with the retirement benefits being increased or reduced, he feels close attention should be made to all the little details.  He’s afraid some of it may have been glossed over.

Mr. Conefry:  He’s not glossing over anything.  As far as summary plan provisions, this is a quick reference overview.  It didn’t affect the substance of the valuation at all.  The fact that it had some phraseology errors, it probably tried to get into too much detail.  He apologized for that but it had nothing to do with his position as the actuary or the actuarial results.  On all of the things, even the issue of the assets, Mr. Williams had the report since October 13.  He felt Mr. Williams avoided him until he presented it to him on December 30.  He felt that isn’t the way, the correct procedure, to handle things.

Mr. Kelvin Randall: He agrees that small things should be addressed and the Trustees should be catching things.  But his main concern is how it had to come to this place for the issues to be addressed.  He felt there should have been a better way to address Mr. Williams’ concerns with Mr. Conefry from the way it was presented here.  As a Board, they should be working together better than this.  There should be some conversation somewhere to get clarification without it coming to these measures.

Mr. Williams:  He didn’t have time to look at Mr. Conefry’s comments. He doesn’t pretend to have actuarial credentials which is why he talked to an actuary.  But as a public citizen he has the right look at and question any public record, and as a fiduciary to this Plan, he has a responsibility to see that it is administered correctly.  His method to clarify that the actuarial report is correct is to ask Mr. Conefry questions.  He put data on paper, facts on paper, and asked questions as he does not understand actuary.  He felt they were simple questions. For example, the question on Piedescalzo, if Mr. Conefry felt this was an error, why wasn’t it looked at and put it in a report to the Board?  Mr. Conefry replied that the impact of the changes in collection of dates of birth was presented to the Board at the December 14, 2009 after Mr. Williams left the meeting.  Mr. Williams questioned if the 40% was correct? Mr. Conefry replied that the date of birth used may or may not have been correct.  This was reflected in the valuation and he reported it to the Board at the December 14 meeting.

Mr. Conefry indicated to Mr. Williams that he had not asked one question from October 15 to December 30.  He disputed that Mr. Williams had tried to contact him as there was nothing in his phone records or e-mail to reflect this.  He feels that he is just trying to discredit him.

Mr. Williams indicated that he did try to call him, and went to Chief Hecker who also tried to call him.  Maybe it was when he was on vacation that he tried to contact him.  Mr. Williams advised he did not avoid him at the December meeting.  He had commitments to his job that took priority at that time.  He feels he has a responsibility as a fiduciary to the Plan to see that the members get paid.  To insure that this happens, he asks questions when things don’t make sense.  He intends to carry out this responsibility to the best of his ability.

Mr. Williams asked Mr. Conefry if he doesn’t do the calculations on the pension benefits and was advised that he checks the calculations.  Mr. Conefry replied that the dates of birth for joint annuitants are included in order to do the calculations, but he doesn’t keep his own data base once he has checked the calculations. He is provided with the data base information by the administrator to do the valuation each year.  He has been actuary since 2004 and most of the participants retired prior to that time.  The actuary cannot be expected to keep data himself unless he is also the administrator.  The administrator provides the data, the actuary has to rely on it, and that is what is used in the valuation.  The actuary can’t control if the date is wrong.  The current administrator has properly maintained all the information needed for the valuation report.

Mr. Williams commented that he couldn’t rely on data provided by Mr. Conefry as he wasn’t checking it, but will go directly to the administrator, the source of the information provided to Mr. Conefry. He feels it was a miscommunication.

Mr. James Randall indicated this was the way it has been done for years.  Every time they get reports from P & N, all they do is take the information given by someone else and say the financial statement is correct.  Everything has been wrong in the reports provided to the Trustees for years.  The current audit started on miscalculations on certain people two years ago and that issue still hasn’t been resolved.  Now the Trustees are having to spend a couple of hours listening to accusations from Mr. Williams to Mr. Conefry, and Mr. Conefry saying his calculations came from the prior administrator who should have had the correct information.  When he retired in 1999, he sent in his wife’s date of birth, and Mr. Piedescalzo retired years before that.  So he didn’t know what he had to provide to that administrator.  But all that information should be available and nobody got it.  Now this comes up about unfunded liability where the Port owes 46% but they won’t pay but 13%.  If they don’t pay, it will be the same thing each time the Trustees meet, there will still be the same funding.  So they’ll continue to have the same problem, one report being wrong for this reason, and this one for another reason.
Mr. Williams indicated that is why he is trying to solve the problems.  He wants to do more than say there is problem.  He asks questions with the intention of identifying the problem, what caused it, and how it can be fixed. 

Mr. Williams said that he was simply, as a layman, taking the figures that had been provided and doing mathematical calculations.  They didn’t seem to make sense to him, and that’s why he asked the questions.  It wasn’t his intention to cause problems with Mr. Conefry.  He just wants things clarified to him so he can understand what the problems are.  He needed answers to his questions.  He felt that was his job as a Trustee.  

Chief Hecker made the observation that Mr. Williams is right that he should be able to ask questions.  However, some on the comments in his report did seem to be accusatory or cause someone to become defensive.  He feels that all concerned need to go forward in a professional manner.  He feels the answer to all this is better communication, being able to talk to each other, not have it come to this point in the future.

      4.   Update on Audit – Mike Conefry

Mr. Conefry advised that the results on the audit had not been finalized.  He will present an update at the next Trustee meeting.

       5.
Legislative Items  (Exhibit IV – 9 pages)
A.   Item #1. Changes to statute regarding 13% limitation of earned compensation.  The legislative committee recommended tabling this item.  
The following motion was made by Mr. Harris and seconded by Mr. Dorsey:

MOTION:
To table Legislative item No. 1 until a later date.



Motion Passed Unanimously

B.
Item #2.  Change to DROP allowing officers to continue to work as a police officer with no penalties.
Mr. Williams advised that the Port is interested in the average cost involved to allow experienced officers to continue working after DROP with no penalty.  The cost should be the difference in the salary of the experienced employee vs. that of a new hire, plus the 13% of the salary as additional cost to the Port in retirement benefit.  He doesn’t think the Port would be opposed to doing this.  If Mr. Conefry would add that expense onto his report, he feels that would lend credibility to the expense. 

Mr. Conefry clarified that what the Port wants to see is what the estimated dollar cost would be based on the salary.  

In reality, there is a chance that if these experienced officers stop working, there is a possibility that there may not be qualified applicants to replace them.  Chief Hecker indicated that nobody would disagree with the objective.  

The following motion was made by Mr. Williams and seconded by Mr. Miller:

MOTION:
To move forward with Legislative Item #2 stipulating actuarial cost information on the salary of experienced veteran officer vs. that of a newly hired officer.



Motion Passed Unanimously

C.
Item #3.  Item withdrawn by Mr. Williams

D.
Item #4.  Language constituting quorum.

Chief Hecker indicated the only change would be from 4 to 5.  He did indicate that the following language should be removed: “and replacing with “A quorum must be established and a majority shall be necessary for a decision by the trustees at any meeting of said Board”.”

The following motion was made by Mr. Williams and seconded by Mr. James Randall:

MOTION:
To move forward with stipulated statute change going from 4 to 5.



Motion Passed Unanimously

E.
Item #5.  Language pertaining to Chief and Secretary.

Chief Hecker indicated that these proposals could affect Item #4 and will affect Item #5.
Mr. Williams indicates there is a problem with the Secretary position.  The statute is confusing  as it says the 6th member of the Board, the Secretary of the Retirement Board, will be an ex-officio member.  However, there is no position of Secretary of the retirement system outside this Board.  Then a few paragraphs later it indicates the Board will select the Secretary of the Retirement Board from its members. The person who originally held the position of Secretary of the Retirement Board was appointed by the legislature, and his position at the Port was Director of Finance.  So there could be an ex-officio member from the finance department fill that spot, and the Board could elect from among its members as Secretary.  That is what they are trying to clarify.  His proposal is to move back to seven members over about three years.  As it currently stands, the Secretary has no term, it is an ex-officio position.  Which means whenever that person moves out of his position, he becomes Secretary.  That can never happen as there is no ex-officio position called Secretary of the Harbor Police Retirement System. The 3-year term for the Secretary is part of changing from eight to seven.

When the plan started there were two active harbor policemen as Trustees.  Now there are more retirees than active.  He suggests going back to two Harbor Police representatives, one being active and one being retired.  If that happens, one of the actives would leave when his current term expires.  

Mr. James Randall expressed his concern as some issues the retired members can’t vote on, such as pay raises, and possibly some other issues that might come up that might affect a retired member.  What would happen then?  Chief Hecker indicated traditionally Mr. Randall abstained from voting on those issues.  Mr. Williams indicated that the Chief does have a vote, though normally he only votes to break a tie.

Chief Hecker indicated there were a couple of scenarios that were discussed at the committee meeting but they couldn’t reach an agreement.  Therefore, they want to open it up for discussion.  Mr. Williams gave a proposed timeline to put this into effect if everyone agreed to follow this plan.  He thinks the proposal was for a 3-year period of time beginning July 1; at the end of Mr. Harris’ term, his position would then be filled by a finance person, and when one of the active trustees’ terms ends, that position would end, and the Trustee with investment experience would go into effect.  

Mr. Belsom asked for a definition of professional investor.  Mr. Williams indicated what he was thinking of was someone in the investment industry, someone who knows the ins and outs of trading, investing.  Right now they have no one who is really familiar with the industry.  Mr. Jobert has a lot of experience in dealing with investments with the LASERS.  

There was concern expressed on how hard it might be to find someone who was that experienced who wasn’t actually currently in financing and could be counted on to make a  decision.  Anyone who agreed to serve on the board would have to forfeit the right to manage money due to conflict of interest. The possibility exists that he would be more protective of his industry practices rather than being a “watchdog”.

Mr. Williams suggested leaving language as it is.

There was discussion on the possibility of currently adding another Port person to the Board to increase the number to nine.  Then as previously indicated, over the three years, reduce to seven.  That would be three Port, three Harbor Police, Mr. Harris, Mr. Jobert, and Chief Hecker.  Then it would go down to two Harbor Police, and two Port, Chief Hecker, an ex-officio finance person, and the outside investor.

Mr. Miller indicated he felt it was fair to have three Port, three Harbor Police, and one outside investor.  The Trustees’ main concern is to see that the future benefits are paid.  The Port is obligated to pay the retirement benefits whether there are enough funds there or not.  So their real interest is in making this work, maybe more so than the Trustees as it is their legal responsibility to see that it is paid.

Mr. Williams indicated that originally there was three port, including one ex-officio member,  three Harbor Police,  with one being ex-officio, and an outside investment specialist.  The Port would like to see it back that way, equal representation that would work.

Chief Hecker indicated that there seems to be a feeling that the police on the Board cannot be objective, fair, and impartial.  They feel they are being labeled that they will always vote one way.  However, in his 14 years as Chairman, there has never been a vote where the 2 port representatives voted one way and the remainder of the Board voted another except at the June 24 meeting when the vote came down to whether or not to condense the questions or not.  

Mr. Williams said the Port, as Plan sponsor, wants the same representation from its management staff on the Board.  There is a difference in the knowledge of the Port operations they would have as opposed to the knowledge the harbor police has.  

Mr. Randall indicated he felt this was derogatory to the harbor police Board members.  He has always known his fiduciary responsibilities in Board matters.  

Mr. Miller advised that sometimes the interests are different.  If they are going to be different, the Port needs equal representation.  In the long run everyone is trying to accomplish the same things, a Plan that will keep limited contributions by both the employees and the Port.   
Mr. Randall acknowledges that Mr. Miller’s interest should be for the Port as an employee of the Port, but when he is sitting on the Board, the interest of the retirement system should be primary.  He said he feels if Mr. Miller comes into the meeting with a set agenda saying that the Port doesn’t think something is right, then you would come and vote against what the other Trustees want for the participants. 

Mr. Miller answered, that if the Port’s view of what is being proposed is not in the best interest of the system, such as the Port not feeling that they can fund something, then yes he would carry that forward for the good of the Fund.  That’s where the conceptual ideas may differ.

Mr. James Randall gave the scenario that if the Board had come up with a vote on whether to sue the Port for percentage short in the system, and if there were three votes on the Port side against the suit, he doesn’t think that would be right.

Mr. Williams said he was just telling what the Port input is on the matter.

Mr. Kelvin Randall said it seems that the Trustees are faced with making a legislative change on the makeup of the Board based on a perception or an assumption that there may be a future conflict, not that there has been one in the past that they could not work out as a Board. 

Mr. Williams said he feels the decision to add a retiree representative was a good one as there are currently more retirees than active.  But the Port, as sponsor who puts up most of the money and is responsible for the payment of benefits even if the Fund has no money, wants an equal split in the number of Board members.

Mr. Harris said he thinks the change may have initially come up because of a need to modernize, get in line with current practice.  He said  there have been some things said in the meeting that would bother people on both sides, but a good Board is set up in a way to make sure those conflicts wouldn’t cause a stalemate.  He doesn’t think they have taken any models into consideration to see what kind of composition this Board should have.  

Chief Hecker advised since the retiree position was voted on about 14 years ago, any points made by any Trustee were taken whenever there was any discussion about benefits, COLA, etc.  Whenever they brought anything to the table concerning the Port, all the Trustees have taken an oath when they take the position to be impartial, objective, and fair. He doesn’t like to think that someone can’t fulfill that oath, that they will continue to do so and follow their fiduciary responsibility.  He feels that is what’s bothering people.  What concerns him is that they all take an oath of office, and that the issue all seemed to originate last June when the first 4-2 vote occurred.  He doesn’t want to see that someone votes their conscience and then all of a sudden may be subject to reprisals.  If that’s what it’s about, the Board needs to back away and look at that.  If someone casts a vote but in the back of their mind may feel if they vote the “wrong way”, they may be asked to leave the Board, he is not comfortable with that.  

Mr. Williams stated that he agrees with Chief Hecker, that they all have a legal responsibility to represent the retirement system.  He feels that the Board can be fair.  The Board can vote to stay as it is.  It’s up to them to determine if they want it changed.  He’s only relaying what the Port is interested in.  That’s part of his responsibility as a liaison between the Port Board and the Harbor Police Board.

Mr. Miller added that the Port has not asked him to do anything.  He feels that it is the perception is wrong.  The Port just wants a balanced Board.  They wanted a representative from the retirees because it is a balance, they want a voice on the Board for the retired people.  He does speak for the retired people, but he has an interest in the welfare of the Fund.  They want a good balanced Board so that all can be fairly represented. When they all get together, even though opinions may differ due to the different backgrounds, he votes for a balance.  

Chief Hecker advised that it was his perception that for 14 years it was never an issue, and it was only after the June 4-2 split vote that they want to change the composition of the Board.  And it just so happens that the three people that they are looking to remove voted opposite what the two Port representatives voted.  

Chief Hecker asked if there were any other comments.  He asked for help from Mr. Roche in wording the motion.

Mr. James Randall felt that the issue should be tabled until later.  That would give the Trustees time to review the statute, find out the history of the statute, to make sure everything is right.  

Chief Hecker indicated that this came up because the Trustees recognized the way the Secretary’s position is written is unclear and they wanted to change it legislatively to make it clear.  It says the Board of Trustees shall elect from its membership a Chairman and shall by a unanimous vote appoint a Secretary who shall be one of its members. They all agree that this is somewhat confusing.  The legislative committee’s initial recommendation had was removing the words “and shall by unanimous vote appoint a Secretary shall be one of its members” and change it to state “the Board of Trustees shall elect from its members a Chairman and Vice Chairman to serve for a period of three years; after each 3-year period, both persons may be re-elected to the same position.”  That’s because they felt like they needed to identify a Vice Chairman.  Further, in the same paragraph, it states the Secretary of the Harbor Police.  On item #5, the initial recommendation was that the Board of Trustees shall elect a 7th Trustee to serve in the position of Secretary for a period of three years; after each 3-year period the person may be re-elected to the Secretary position.  That was to clarify the language.  Now the Board has gotten into the re-composition.  That’s secondary now to what is being looked at.  That was the initial proposal to try to clear up how the Secretary is voted on.

Mr. Belsom asked to review the statute.

Chief Hecker said there are several proposals on the Board, and it can be tabled, but what was decided that day is what will be recommended for Mr. Roche write up bills on for the legislative agenda. There is no time to meet again to make agenda item changes for the legislature.  If the Trustees want to table it, whatever is currently written will stay there for the next year.

The following Motion was made by Mr. James Randall and seconded by Mr. Dorsey:

MOTION:
To table Items 5 and 6 regarding the recomposition of the Board and including the position of Secretary.


James Randall, Steve Dorsey voted for it.  Mr. Miller and Mr. Williams voted against it. Mr. Harris abstained.
Mr. Roche advised it could be discussed some more, otherwise it just remains open.  Regardless of how much discussion is done, and votes are taken, as long as it is tied, the motion is still open.  It is a valid motion.  Chief Hecker can’t vote to break the tie with 3 votes as it isn’t a quorum.  It takes 4 votes to pass even under the current statute.  Anybody can make a motion to table at this point and have further discussion.  It isn’t automatically tabled.  Mr. Miller changed his vote to table it and to bring up at a later date.  He wants to look into it further.  

Mr. Kelvin Randall said he felt that it might be easier to understand if, when Item 6 is addressed, everything dealing with the Secretary should be split out from the Chief’s position or Chairman’s position.  That may lend more clarity to what is being looked at.  When you get into Items 5 and 6 you clarify what is to be done to each position.

Mr. Williams indicated the Board wasn’t ready for this.  When he discussed the agenda items with the Board, he got positive reaction when they mentioned they would prefer to see a change in the makeup that he didn’t get before that was suggested.  That may be his perception.  He doesn’t want to go ahead before everybody understands what is happening.  He feels there are some good things in the total package and they may want to break those things out.

Chief Hecker asked Mr. Roche if legislation is needed to enact a Vice Chairman or can it be done administratively.  This can be voted at the next meeting.  

Mr. Roche indicated the Board needs to pass a policy to establish a position of Vice Chairman.

Mr. James Randall asked if it would require legislative action for the additional person from the Port to be added to the Harbor Police Board.  Mr. Roche advised only if the language is being changed to identify the person as a Port person.  If taking from Secretary to a person from Finance, it would have be taken to the legislature to get that language in.

Chief Hecker advised he would highlight the Secretary responsibilities and send a copy to Mr. Miller.  The Board had agreed that Chief Hecker was to take over some responsibilities from Mr. Harris for timing and convenience purposes.  Even though they confer on many issues, Chief Hecker serves as a “clearance house” to receive the invoices, rather than have having to forward them to Mr. Harris, having Mr. Harris sign off on them, and return to him.  By virtue of the recommendation of the Trustees, he has been doing this from his office.

At the next meeting the Trustees can pass a policy to establish some administrative guidelines to include the Vice Chairman position.

The motion is still at a standstill with three votes to table the issue and one against tabling.  Kelvin Randall agreed to table, making it four votes to table. Mr. Harris still abstained. That makes it four to one.

Motion Passes.

F.
Legislative Items #6.and #7.

Chief Hecker indicated Legislative Items #6 and #7 overlap a bit.  

In Item #6, the second to last paragraph, it says “The Board of Trustees shall engage such actuarial and other services”.  The other services clause is broad enough that the Trustees felt comfortable that they would be able to bring Mr. Roche on as a legal consultant.  There was a recommendation by the Board to change that, to clear it up.  Chief Hecker added the last paragraph. 

This ties into Legislative Item #7 which currently states “The Attorney General shall be the legal advisor of the Board of Trustees.”  The last paragraph recommends changing the language to “The Board of Trustees may utilize the services of an attorney to address legal issues; however, shall maintain the option of seeking advice from the Attorney General.”

Those were the initial proposals.   Chief Hecker indicated that Mr. Williams (without putting words in his mouth) has stated that Management prefers that the Trustees not identify an attorney as an intermediate before the Attorney General.  Mr. Williams said he might be putting words in their mouth, but if the Trustees did that, it would enable the Harbor Police Trustees to sue the Port.  They never stated that in so many words quite that way but it was the clear impression he’s been getting.  They would rather the Board stay with the Attorney General for several reasons.  

Mr. James Randall said it sounded like they didn’t want the Trustees to put in outside attorneys because they might want to sue the Port.  So if the Trustees go to the Port and present a case concerning the actuarial findings, the Attorney General would mediate to resolve the issue between the Port and the Harbor Police Retirement System.  In other words to tie the hands of the Trustees so they can’t sue to get what’s due the Board.  Mr. Williams indicated he would vote as a Trustee of the Harbor Police Retirement System.  Mr. Randall indicated he didn’t mean him personally, but the Port.

Mr. Belsom said he thought it would be an appropriate time for him to comment.  This is an issue he had looked at.  What exactly does it mean in the Board’s statute that the Attorney General would be legal advisor?  There are several levels of representation, beginning with no representation and ending at representing in lawsuits, acting as the prosecutor and hearing officer at the other end of the spectrum.  Somewhere in the middle is this legal advisor language.  He did a survey of all the Boards. For some of them the Attorney General isn’t mentioned at all.  Then some, like this, say legal advisor; some that say the Attorney General shall represent the Board in whatever it needs.  Some are more specific and say the Attorney General will be the prosecutor or shall be the hearing officer or shall prosecute violations.  There is no one specific rule.  The fact that there is language in other statutes saying that the Attorney General can represent the Board in a lawsuit, so to speak, shows that the language in this statute where they are legal advisor is more narrow than that.  It is limited. Usually for most Boards if the involvement of the Attorney General is significant, such as he will be a prosecuting attorney and shall represent the Board in whatever it needs, then there is no authority for the Board to retain outside counsel. On the other end, if the Attorney General is not mentioned, then there is authority to hire additional counsel. In most of the Boards where the Attorney General is mentioned in this advisor role, they also have authority to retain outside legal counsel. It’s kind of a sliding scale of representation.  He isn’t telling this to recommend one thing or another by telling what he found because that issue was posed to the Attorney General by the Chairman.

Mr. Williams asked if the Trustees can hire without the change.

Mr. Belsom indicated he hadn’t looked at that issue specifically. The other services that are required to transact business of the retirement system may be broad enough. 

Mr. Williams said he thinks that’s where the Port is coming from.  They are confident that the Trustees can’t.  By putting the language in that says the Trustees can, clears that issue.  The Port would rather keep it as it is.

Mr. Belsom said he wasn’t expressing an opinion on this, but that sends up some red flags.  The Board certainly doesn’t want to do anything to adversely affect the interests of the Retirement System. 

Chief Hecker indicated that part of the problem is that he sends things to Mr. Roche weekly to review before he signs them.  Whether it be foreign investors, tax matters, IRS matters, moving money from one account to another with one of them being an overseas account, there is no way he would sign off on those matters until he gets approval from Mr. Roche.  Mr. Roche is used in that capacity fairly regularly.  He also writes legislative bills for legislative action.  If Mr. Belsom tells them that this broad language of other services isn’t broad enough to put him in that capacity, the only alternative is to present these items to the Attorney General on a weekly basis asking if he can sign the documents.

Mr. Belsom indicates there are functions that are necessary to the Board outside the issue of representation of lawsuit against anyone.  That ties in, directly related to the question of how broad is legal advisor.  The Attorney General gets paid by some Boards, not by others.  It generally depends on what the statute says as far as how much involvement it dictates.  But basically if a Board is taking up a lot of time, they are generally billed by the Attorney General.  

Mr. Roche advised that before the Attorney General was taken away from the state’s system, there were two attorneys who worked in the Attorney General office whose time was solely paid from the four systems they represented.  You have to pay to use the Attorney General.

Chief Hecker indicated he assumed that Mr. Belsom was not prepared to advise whether or not the Board can continue operating with legal consultant category that Mr. Roche fills.  Mr. Belsom advised he would look into the matter further.

Chief Hecker said the trustees can still vote on it or table it.

The following motion was made by Mr. Williams and seconded by Mr. James Randall:

MOTION:
To table the change regarding the legal advisor and legal consultant.



Benny Harris opposed the motion.  Clay Miller, Kelvin Randall, Steve Dorsey 



voted for the motion.



MOTION PASSED 

Chief Hecker will ask Mr. Roche to prepare legislative items #2 and #4 for the legislature. 
Mr. Harris asked to address the Board.  When things come up and there’s a chance to say something, he usually opts to say nothing.  But he wanted to say something about the Board today because he has served on a number of Boards, and he enjoys being on this Board quite a bit and he enjoyed what they did.  There have been situations like this on other Boards that he didn’t like too much.  The differences of opinions and comments by this Board came out really well.  It reminded him of a story.  One time two doctors were working in the same hospital and they had two patients.  They did evaluations on both patients and after reviewing everything, determined they were both going to die.  One doctor went into one patient, indicated they had gone over everything that the person was going to die; next day, that patient just died.  The other doctor went in to see the other patient and told him that they had gone over everything and they were going to do everything possible to treat him and do as much as they can; that patient lived five more years.  So a lot of the time it’s just the way something is said that determines the outcome of a situation.  

The Board agreed with that scenario. 

Motion was made by Clay Miller to adjourn the meeting at 12:30 p.m.
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