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HARBOR POLICE RETIREMENT SYSTEM
BOARD OF TRUSTEES  SPECIAL MEETING
AUGUST 21, 2009
HELD AT HARBOR POLICE HEADQUARTERS

#1 THIRD ST. WHARF

NEW ORLEANS, LA 70130
TRUSTEES PRESENT:

TRUSTEE MISSING
Robert Hecker



Clay Miller
Benny Harris



.

James C. Randall




Kelvin Randall
Mark Williams

Steven Dorsey
Frank Jobert, Jr.

ALSO PRESENT:
R. Randall Roche, Attorney

1. Chief Hecker called the meeting to order and it was determined that there was a quorum present.
2. There were no minutes to be reviewed as this was an emergency meeting.  Outstanding minutes will be reviewed at the October 2009 meeting.
3. The Resolution for the Louisiana Compliance Questionnaire.  
Chief Hecker read the Resolution (Exhibit I).  Mr. Jobert asked Mark Williams to verify that this Resolution is only that the Trustees are attesting to the answers in the Questionnaire, not anything to do with the results of the audit.  Mr. Williams confirmed this.
The following motion was made by Mark Williams and seconded by Steven Dorsey:
MOTION:
To adopt the Resolution as written.  There was no opposition. 


Motion Passed Unanimously
Chief Hecker signed the Resolution as Chairman of the Board.  He also signed the Questionnaire (Exhibit II) and passed it along to Bennie Harris for his signature.  The documents were turned over to Mark Williams who agreed to copy and distribute to the Board members.

4. Denbury Resources, Inc. Derivative Litigation
Chief Hecker distributed a copy of an 8-question memo sent to Barroway, Topaz, Kessler, Meltzer, Check, LLP (Exhibit III) along with a copy of the letter from Mr. Check (Exhibit IV) in reference to the litigation.  Mr. Check explains his position on each of the inquiries.

The Trustees needed to determine whether they wanted to allow it to continue, to discuss it further, or if, at some point, they wanted to withdraw it.  Mr. Roche reviewed the inquiries and also the responses.  Chief Hecker advised Mr. Roche that if he had any comments, the Board would welcome his input.  Mr. Roche advised that there has never been a question of violation of fiduciary duty nor had any fees been assessed against the retirement system.
The response to Question Number 4 was “We are happy to re-execute the letter and have it governed by the laws of Louisiana.”  Chief Hecker questioned if that was something that was needed to be done.  Mr. Roche indicated that he felt it would be a good idea.  

Mr. Williams questioned whether someone should volunteer to keep track of the Denbury Litigation.  Mr. Jobert indicated he had seen a memo from Ronnie Partain to Orleans Capital that the Trustees should maintain at least 5-10 shares in a separate account so they could maintain their standing.  He was unsure whether Mr. Partain did this, but he had spoken to Orleans and they were agreeable to doing this.  Mr. Jobert agreed to follow up with Mr. Partain to make sure this was done.  He also would contact Lucius McGehee with Argent.  Mr. Roche advised he should contact Mr. McGehee and tell him that he needs to set up a special holding account and to make sure nothing gets traded out of that holding account even if goes to a fractional share.
Mr. Jobert indicated he wanted to leave nothing to chance.  He would contact Orleans, Argent, and CSG about setting up a separate account for 10 shares of Denbury Resources.

The following motion was made by Mr. Jobert and seconded by Mr. James Randall:
MOTION:
To proceed with the Denbury Litigation along with the changes stipulated.  



No further discussion or opposition.



Motion Passed Unanimously.

5. Outline of Initial Meeting with AG Representatives

Chief Hecker, along with Mr. Roche, had an initial meeting with two representatives of the Attorney General’s office.  Chief Hecker prepared a brief outline of what was discussed at this meeting (Exhibit V).  There will have to be some follow up with Mr. Conefry and P&N.

Regarding #2.  The AG feels that P&N is capable of completing the audit.  Chief Hecker did note that the Board had some concerns about how P&N reached their figures.  The AG seem to indicate that as the Board hired them, they need to let P&N complete their audit to the best of their ability, and as the Board has an actuary, the actuary should oversee the final calculations and final benefit amounts.
Regarding #4.  As the Board has no established payment plan/collection plan, the Board should follow an established plan such as the LASERS as an example.  Mr. Jobert e-mailed procedures for the LASERS to Chief Hecker and Mr. Roche.  Mr. Jobert indicated that the LASERS’ plan shows what the responsibility is for everybody on the staff, but the gist of it is that they can go back 3 years. They try to collect internally if there is an overpayment and if they can’t do it, they refer it to the AG, and the AG can file suit for collection if the Board wishes.  On underpayments, they go back to day 1, no 3-year limitation on that.  They pay all underpayments but no interest at all.  Chief Hecker indicates the Board needs to review that plan as it is the one the AG representative referenced.
Chief Hecker indicates this plan provides a layer of protection for the Board as they are allowing the Actuary to do what he is hired to do, which is to make sure that the retirees obtain and receive their correct benefits.  
Chief Hecker distributed copies of the Statutes referring to who the Board can have available to help administer the Plan.  He highlighted specific sections referring to Legal Advisor and Actuary.  

Mr. Roche discussed some of the issues discussed with the AG representative.  He indicated that the AG’s office was not very interested in doing a lot of work for the Board.  Mr. Williams said that it appears, based on the AG’s opinion, Mr. Conefry can interpret the Statutes, and Mr. Roche confirmed that.  Mr. Roche indicated that the representative gave him a card and said any of the Board members could contact him if they wanted to.  But he isn’t putting anything in writing.
Mr. Williams expressed the opinion that Mr. Conefry is not qualified to interpret the Statutes as he is not an attorney, and he feels that it would take a minimum of an attorney to do that and it is the AG’s job to do this.  They are getting paid to do it.  He feels the AG should be advised of what they are being told by his representative.

Mr. Roche said when he told the representative that there are some vague areas of the Statutes, the representative emphasized that the Board had a professional auditing firm that was working with this.  The auditor needs to research these vague areas, and to determine final benefits for the retirees based on their research.  Mr. Williams indicated that CPAs would not interpret the law, it is not their job.  They will ask the Trustees to determine what the plan means and they will do as they are instructed.  They are not lawyers.  The Board can ask them, but he feels they won’t interpret.  Mr. Jobert said he feels it might be P&N’s responsibility to get legal advice from someone as part of doing the audit.  Mr. Jobert said maybe they could get legal advice, charge the Trustees for it and submit it as part of the cost of audit.  
Mr. Williams suggested that the Board come up with the final calculations as best they can and note those areas of concern , then set up the meeting with the AG’s office, and reference those areas that there were questions on.  That would force the AG’s hand by saying the audit is complete up to this point and here are several areas the Board was uncertain on.

Mr. Jobert asked to be reminded of what the 3 questions were that were presented to the AG’s office.  He said one was whether Mr. Roche could do any legal work.  Mr. Roche advised that under the statutes, the AG was legal counsel.  Mr. Williams said the AG’s office suggested changing that as they wouldn’t do it.  Mr. Roche said they indicated they weren’t experts in the field. 
Chief Hecker read from the Statutes that the Board of Trustees shall engage such actuarial and other services as required to transact the business of the retirement system.  Mr. Jobert interprets that to mean the Board can hire someone.  Mr. Roche said the document the AG cited to them authorized the Trustees to hire attorney, medical advisors, and any other professionals.

Mr. Williams advised another question they presented to the AG was about the 13%.  Mr. Roche said that the AG’s opinion was that they were locked into that.  If they wanted that changed it had to be taken to the legislature.   There was discussion on the 13% matter.  It was decided that the Trustees would meet with the Port and then the matter to the legislature.
Chief Hecker indicated the Port is the Plan Sponsor and ultimately they are responsible for the Plan.  They have to look at that and determine if they want to allow that change to go through or work it out on the end when the Sponsor has to be responsible for the Plan.  

Mr. Williams indicated that would be the Port’s option.  He said if the Plan goes in the hole, the Port would have to make it up.  But they don’t have the money at this time.

Mr. Jobert advised that one of the other plans was so underfunded that they were a “pay as you go system”.  When benefit checks were sent out each month, the legislature was appropriating money every session to make enough to cover those payments to the retirees by way of contributions or monthly checks to the system to pay the benefits.  He said he could see this Plan falling under the same “pay as you go” if the Port doesn’t go along with the increase this year.  There was no straight answer as to what would happen if they can’t pay.  Mr. Jobert indicated that the Port is a part of the state system and the state should be ultimately responsible.  Mr. Roche said they weren’t sure the state is responsible for the Port.
Chief Hecker met with Mike Conefry and briefed him on the discussion during the meeting with the AG, and he agreed to sit down with P&N, Mr. Williams, and Mr. Roche and go through each retiree’s package individually.  He can reference the statute in place at that particular time to make sure to the best of his ability that the benefit amount is correct.  Other than that, Chief Hecker was not sure of what else could be done at this point.
Mr. Williams indicated that they would have to assume that one of these statute provisions apply, and to state that fact in the decision they make, and to have the AG sign off on it.  Chief Hecker said before they go back to the AG, they can make a notation on those pension benefits  Mr. Williams was referring to.  Then when they go to the AG with their plan, they can indicate how they arrived at that number, advise what provision was used and how that provision was interpreted.  That would be the only way to protect the Trustees.  Mr. Roche agreed that he thought they could outline what they based their calculation on.  

Mr. Roche indicated it would be a matter of gathering together all the things that applied at the time each of the retirees retired.  Chief Hecker indicated Mr. Conefry has already researched the changes in the statutes and Chief Hecker has a copy of that.  As there is an ongoing audit, he didn’t feel it required a motion to take that course of action.  Mr. Williams indicated the audit is on hold waiting for the Trustees to make a decision.

The question was asked how often the statutes changed.  If one of the Trustees retired at this time, how many changed statutes would apply?  The statutes weren’t changed every year.  Mr. Williams indicated they probably changed 10-12 times since the inception of the Plan.  Whatever was in effect at that time a member retired would apply to that person.

Mr. Roche indicated there could have been 3 different accrual rates.  Those changes would have been prospective.  Mr. Jobert said that Trustee could have a blended benefit.  Mr. Williams indicated the rate would be whatever was in effect when they retired.  It doesn’t change after they retire.  Mr. Jobert said his state pension was based on what the rate was when it was earned.  As the increase isn’t retroactive, any benefit earned before the increase would be at the old rate, and only that earned after the increase would be at the higher rate.

Mr. Williams indicated he’s sure that is not the way the benefits were calculated.  If that is the way it should be done, probably all the pensions were calculated wrong and they are mostly all being overpaid.  

Chief Hecker said the next thing to do is set up a date for P&N, Mr. Williams, and Mr. Roche to meet.  It was decided that there should be a committee to include both Trustees from the Port and non- Port Trustees in this meeting. 
Mr. Roche reviewed some of the spreadsheets and saw that some of the people were calculated with varied percentages and the others were not.  Mr. Williams advised that when some of the people retired, it was at 3 1/3% and they calculated only 3%, and others should have been at 3% and they calculated at 3 1/3% and they went back and recalculated those.  All calculation sheets should be reviewed again.  It should depend on how the statute was written.  If it said the statute should be retroactive, it could be costly to the Plan.  

Mr. Williams said he thinks it probably doesn’t specify.  The statutes were pulled and read specifically that benefits in that section shall not be retroactive.  That was for the 3%.  This could result in quite a few overpayments.  It went to 3 1/3% in 1983.  If there was a problem with leave being paid, that might be able to be used to offset the calculation error.  

The overpayment would only go back 3 years to be collected.  And the correct benefit would be paid going forward.  Mr. Williams said that was what he was trying to determine, if the Trustees could apply that rule.  The regulations document passed out to the Trustees at the meeting indicated that if an error in the records resulted in a wrong benefit being paid, the Trustees shall correct the error and will adjust payment in a manner that the actuarial equivalent of the benefit to which the retiree was entitled shall be paid.  

Mr. Williams asked Mr. Roche if he had not indicated that the IRS required that anything over $75 had to be corrected.  Mr. Roche advised it was anything over $100.  Mr. Williams was concerned that their actions would cause a problem with their exemption.  
Chief Hecker decided that based on what the AG’s representative advised, they should follow the LASERS plan on overpayments and underpayments.  Mr. Williams asked if they were referring to how to collect the overpayments?  Mr. Jobert said the LASERS allowed going back 3 years.  Mr. Williams said he was referring to how long they have to repay it.  Mr. Jobert said he didn’t know that.  The 3 years was referring to how far back you could go to determine how much was overpaid.   It would not be a lump sum repayment. 
Chief Hecker advised that the AG representative indicated that it was written in the Plan but that the Trustees had administrative leeway to send them a letter each year advising the pensioner or beneficiary how much they are overpaid but were not expected to aggressively pursue it.   Mr. Roche agreed that was what was said.  Mr. Williams asked if that was ok with the IRS.  Mr. Roche advised he would pull the LASERS Statutes and review it.  After he does this, the Board can meet and decide what can be done.  Mr. Williams indicated he wanted to make sure the Plan doesn’t lose their exemption based on the way this is handled by the Board.
There was discussion regarding the contribution rate.  There was correspondence from the lawyers and the AG that says the Plan is locked into 13%. The question was raised as to whether that was what the Port was currently paying. The 13% was to take effect in July 2008.  This year was supposed to be even higher.  The 13% is what the Port is currently paying.  
Chief Hecker indicated soon the Trustees need to prepare a legislative package to show what they want to change in the 2010 legislative session.  He thinks that he and Mr. Williams need to meet with executive management and tell them there is an issue with the 13% and how do they want the Trustees to address the matter.  Do they want a statutory change or propose a new formula, or what?  He feels they need to be on the same page for a cost factor legislative change.  The Port may propose that they will increase their portion if the employees increase theirs.  That would have to be put in the Statutes.  Employee increase has been discussed several times over the years.
The next step will be for Mr. Williams to come up with some dates that all can attend.  The Chief will contact the committee and other parties.
6. Foreign Account 

CSG recommended that the auditor handle this matter and then that the CPA should handle it.  The report has been delayed until 2010.  Mr. Roche indicated that there was nothing the Board needed to do at this time.  Chief Hecker would put it on the agenda for the next meeting.

7. Retirement Forms

Copies of Retirement Forms were handed out.  The current forms are outdated.  Ms Arnold advised she felt that the language in the Application for Retirement Forms was  very limited and didn’t go into enough detail.  Chief Hecker took the pages from the statutes and put it in the forms.   Each option is what is in the Statutes.  There are strict guidelines about spousal acknowledgments, especially when they aren’t named as beneficiary or their entitlement to a minimum of 50%.  Those have to be notarized.  The beneficiary forms, notary page, and the page that goes to Zenith have a little more detail.  
After talking with Mr. Roche, Mr. Jobert, and people from other systems, Chief Hecker was told that it was best to have a beneficiary named for normal retirement, another beneficiary page for DROP, a third beneficiary for any lump sum that is going to the retiree for unused leave.  Therefore, three beneficiary pages have been developed.  

There are still 3 forms that need to be finished:  the Refund of Distributions Form, the Disability Retirement Form, and Survey Forms to be sent to the retirees annually.  

Chief Hecker requested that the Trustees review the forms and if there is anything that needs to be changed, e-mail him and he would make changes.  He would like to have these forms completed in case someone wants to retire in the near future.

8. Date for next meeting had been discussed, and a tentative date of Wednesday, October 14th was decided..

The following motion was made by Mr. James Randall and seconded by Mr. Kelvin Randall:


MOTION: 
To adjourn the meeting.




Motion passed unanimously.
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